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who have a statutory right to partici-
pate. ‘‘Permissive’’ intervenors are 
those parties who may be permitted to 
participate if the proceeding will affect 
them directly and if intervention is 
otherwise appropriate under law. A re-
quest to intervene may be made by mo-
tion filed with the judge. 

(b) Intervenors as a matter of right. (1) 
The Director of the Office of Personnel 
Management may intervene as a mat-
ter of right under 5 U.S.C. 7701(d)(1). 
The motion to intervene must be filed 
at the earliest practicable time. 

(2)(i) Except as provided in paragraph 
(b)(2)(ii) of this section, the Special 
Counsel may intervene as a matter of 
right under 5 U.S.C. 1212(c). The motion 
to intervene must be filed at the ear-
liest practicable time. 

(ii) The Special Counsel may not in-
tervene in an action brought by an in-
dividual under 5 U.S.C. 1221, or in an 
appeal brought by an individual under 
5 U.S.C. 7701, without the consent of 
that individual. The Special Counsel 
must present evidence that the indi-
vidual has consented to the interven-
tion at the time the motion to inter-
vene is filed. 

(c) Permissive intervenors. (1) Any per-
son, organization or agency may, by 
motion, ask the judge for permission to 
intervene. The motion must explain 
the reason why the person, organiza-
tion or agency should be permitted to 
intervene. 

(2) A motion for permission to inter-
vene will be granted where the re-
quester will be affected directly by the 
outcome of the proceeding. Any person 
alleged to have committed a prohibited 
personnel practice under 5 U.S.C. 
2302(b) may request permission to in-
tervene. A judge’s denial of a motion 
for permissive intervention may be ap-
pealed to the Board under § 1201.91 of 
this part. 

(d) Role of intervenors. Intervenors 
have the same rights and duties as par-
ties, with the following two exceptions: 

(1) Intervenors do not have an inde-
pendent right to a hearing; and 

(2) Permissive intervenors may par-
ticipate only on the issues affecting 
them. The judge is responsible for de-
termining the issues on which permis-
sive intervenors may participate. 

(e) Amicus curiae. An amicus curiae is 
a person or organization that, although 
not a party to an appeal, gives advice 
or suggestions by filing a brief with the 
judge regarding an appeal. Any person 
or organization, including those who do 
not qualify as intervenors, may, in the 
discretion of the judge, be granted per-
mission to file an amicus curiae brief. 

§ 1201.35 Substituting parties. 

(a) If an appellant dies or is other-
wise unable to pursue the appeal, the 
processing of the appeal will only be 
completed upon substitution of a prop-
er party. Substitution will not be per-
mitted where the interests of the ap-
pellant have terminated because of the 
appellant’s death or other disability. 

(b) The representative or proper 
party must file a motion for substi-
tution within 90 days after the death or 
other disabling event, except for good 
cause shown. 

(c) In the absence of a timely substi-
tution of a party, the processing of the 
appeal may continue if the interests of 
the proper party will not be prejudiced. 

§ 1201.36 Consolidating and joining ap-
peals. 

(a) Explanation. (1) Consolidation oc-
curs when the appeals of two or more 
parties are united for consideration be-
cause they contain identical or similar 
issues. For example, individual appeals 
rising from a single reduction in force 
might be consolidated. 

(2) Joinder occurs when one person 
has filed two or more appeals and they 
are united for consideration. For exam-
ple, a judge might join an appeal chal-
lenging a 30-day suspension with a 
pending appeal challenging a subse-
quent dismissal if the same appellant 
filed both appeals. 

(b) Action by judge. A judge may con-
solidate or join cases on his or her own 
motion or on the motion of a party if 
doing so would: 

(1) Expedite processing of the cases; 
and 

(2) Not adversely affect the interests 
of the parties. 

(c) Any objection to a motion for 
consolidation or joinder must be filed 
within 10 days of the date of service of 
the motion. 
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